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A SHORTENED STATUTORY PERIOD FOR REPLY IS SET TO EXPIRE 3 MONTH(S) OR THIRTY (30) DAYS, 

WHICHEVER IS LONGER, FROM THE MAILING DATE OF THIS COMMUNICATION. 

- Extensions of time may be available under the provisions of 37 CFR 1 .136(a). In no event, however, may a reply be timely filed 
after SIX (6) MONTHS from the mailing date of this communication. 

- If NO period for reply is specified above, the maximum statutory period will apply and will expire SIX (6) MONTHS from the mailing date of this communication. 

- Failure to reply within the set or extended period for reply will, by statute, cause the application to become ABANDONED (35 U.S.C. § 133). 
Any reply received by the Office later than three months after the mailing date of this communication, even if timely filed, may reduce any 
earned patent term adjustment See 37 CFR 1.704(b). 

Status 

1 )K Responsive to communication(s) filed on 12 February 2007 . 
2a)D This action is FINAL. 2b)S This action is non-final. 

3) D Since this application is in condition for allowance except for formal matters, prosecution as to the merits is 

closed in accordance with the practice under Ex parte Quayle, 1935 CD. 1 1 , 453 O.G. 213. 

Disposition of Claims 

4) ^ Claim(s) 1-124 is/are pending in the application. 

4a) Of the above claim(s) 23-124 is/are withdrawn from consideration. 

5) D Claim(s) is/are allowed. 

6) E3 Claim(s) 1-22 is/are rejected. 

7) D Claim(s) is/are objected to. 

8) D Claim(s) are subject to restriction and/or election requirement. 

Application Papers 

9) Q The specification is objected to by the Examiner. 

10)K The drawing(s) filed on 28 July 2004 is/are: a)D accepted or b)^ objected to by the Examiner. 

Applicant may not request that any objection to the drawing(s) be held in abeyance. See 37 CFR 1 .85(a). 

Replacement drawing sheet(s) including the correction is required if the drawing(s) is objected to. See 37 CFR 1.121(d). 
1 1 )□ The oath or declaration is objected to by the Examiner. Note the attached Office Action or form PTO-1 52. 

Priority under 35 U.S.C. § 119 

12)E3 Acknowledgment is made of a claim for foreign priority under 35 U.S.C. § 1 19(a)-(d) or (f). 
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1 .□ Certified copies of the priority documents have been received. 

2. Q Certified copies of the priority documents have been received in Application No. . 
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application from the International Bureau (PCT Rule 17.2(a)). 
* See the attached detailed Office action for a list of the certified copies not received. 
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Applicants' election with traverse of the invention of Group I, claims 1-22, in the 
reply filed on February 12, 2007, is acknowledged. The traversal is on the ground(s) 
that, because the inventions of Groups I and III are drawn to related subject matter, 
restriction therebetween should not be required. This is not found persuasive because 
merely alleging that the claims directed to polymer compositions (Group I) and products 
made therefrom (Group III) define related subject matter does not in and of itself void 
the requirement, since it is firmly established that division may lie between compositions 
and products standing in intermediate-final product relationship as alleged in the action 
requiring restriction. Applicants have not specifically indicated any error in the particular 
reasons set forth by the examiner to support the conclusion that the claims so grouped 
define distinct inventions capable of supporting separate patents. 

The requirement is still deemed proper and is therefore made FINAL. 

Claims 23-124 are withdrawn from further consideration pursuant to 37 CFR 
1.142(b), as being drawn to nonelected inventions, there being no allowable generic or 
linking claim. Applicants timely traversed the restriction (election) requirement in the 
reply filed on February 12, 2007. 

The lengthy specification has not been checked to the extent necessary to 
determine the presence of all possible minor errors. Applicants cooperation is 
requested in correcting any errors of which applicant may become aware in the 
specification. 
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The abstract of the disclosure is objected to because it is not limited to a single 
paragraph. Correction is required. See MPEP § 608.01 (b)(C). 

The drawings are objected to as failing to comply with 37 CFR 1 .84(p)(5) 
because they include the following reference characters) not mentioned in the 
description: reference numeral 2 of Figure 1 . Corrected drawing sheets in compliance 
with 37 CFR 1 .121(d), or amendment to the specification to add the reference 
character(s) in the description in compliance with 37 CFR 1.121(b) are required in reply 
to the Office action to avoid abandonment of the application. Any amended replacement 
drawing sheet should include all of the figures appearing on the immediate prior version 
of the sheet, even if only one figure is being amended. Each drawing sheet submitted 
after the filing date of an application must be labeled in the top margin as either 
"Replacement Sheet" or "New Sheet" pursuant to 37 CFR 1.121(d). If the changes are 
not accepted by the examiner, the applicant will be notified and informed of any required 
corrective action in the next Office action. The objection to the drawings will not be held 
in abeyance. 

Claims 1-22 are rejected under 35 U.S.C. 112, second paragraph, as being 
indefinite for failing to particularly point out and distinctly claim the subject matter which 
applicant regards as the invention. More specifically, the following grounds for 
indefiniteness apply to the indicated claims. 
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Regarding claim 1 , a broad range or limitation together with a narrow range or 
limitation that falls within the broad range or limitation (in the same claim) is considered 
indefinite, since the resulting claim does not clearly set forth the metes and bounds of 
the patent protection desired. See MPEP § 2173.05(c). Note the explanation given by 
the Board of Patent Appeals and Interferences in Ex parte Wu, 10 USPQ2d 2031, 2033 
(Bd. Pat. App. & Inter. 1989), as to where broad language is followed by "such as" and 
then narrow language. The Board stated that this can render a claim indefinite by 
raising a question or doubt as to whether the feature introduced by such language is (a) 
merely exemplary of the remainder of the claim, and therefore not required, or (b) a 
required feature of the claims. Note also, for example, Ex parte Steigewald, 131 
USPQ 74 (Bd. App. 1961); Ex parte Hall, 83 USPQ 38 (Bd. App. 1948); and Ex parte 
Hasche, 86 USPQ 481 (Bd. App. 1949). In the present instance, claim 1 recites the 
broad recitation "from 0.90 to 0.94", and the claim also recites "preferably 0.91 to 0.935 
.... especially 0.92 to 0.93 which are narrower statements of the range/limitation. 

Regarding claim 17, the phrase "such as (an alpha-olefin)" renders the claim 
indefinite because it is unclear whether the limitations following the phrase are part of 
the claimed invention. See MPEP § 2173.05(d). 

The following is a quotation of the appropriate paragraphs of 35 U.S.C. 102 that 
form the basis for the rejections under this section made in this Office action: 
A person shall be entitled to a patent unless - 

(b) the invention was patented or described in a printed publication in this or a foreign country or in public 
use or on sale in this country, more than one year prior to the date of application for patent in the United 
States. 
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The following is a quotation of 35 U.S.C. 103(a) which forms the basis for all 

obviousness rejections set forth in this Office action: 

(a) A patent may not be obtained though the invention is not identically disclosed or described as set 
forth in section 102 of this title, if the differences between the subject matter sought to be patented and 
the prior art are such that the subject matter as a whole would have been obvious at the time the 
invention was made to a person having ordinary skill in the art to which said subject matter pertains. 
Patentability shall not be negatived by the manner in which the invention was made. 

Claims 1-22 are rejected under 35 U.S.C. 102(b) as anticipated by or, in the 
alternative, under 35 U.S.C. 103(a) as obvious over US 4988781 (McKinney et al). 

McKinney et al disclose homogeneous, modified copolymer of ethylene and an 
olefinically unsaturated carboxylic acid or (meth)acrylate, prepared in a stirred autoclave 
(see col. 1, II. 13-15 and col. 3, II. 35-40). The modified copolymer is said to have, inter 
alia, appreciably reduced levels of long chain branching, a melt index in the range of, 
most preferably, 0.5-25 g/10 min. and contain about 65-99 % of ethylene and about 0.1- 
35 % of the comonomer, preferably about 1-12 % (col. 5, II. 34-44 and col. 6, II. 1-6). 
Described properties of the modified copolymer, such as a narrower molecular weight 
distribution and reduced long chain branching, are obtained by use of a chain transfer 
agent or telogen (see Examples 2-4, 6 and 8 and col. 10, II. 9-15). The patentees state 
that the chain transfer agent or telogen is referred to in the ethylene 
homopolymerization art as a coreactant, since it eventually combines in the 
copolymerization to form a telomerized copolymer, and list specific compounds 
including propylene as suitable telogens (see col. 7, II. 41+). 

McKinney et al do not explicitly disclose the claim limitations directed to density, 
number of short chain branches and rheological relaxation time. However, where the 
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claimed and prior art products are identical or substantially identical, or are produced by 
identical or substantially identical processes, a prima facie case of either anticipation or 
obviousness is established. In re Best, 195 USPQ 430, 433 (CCPA 1977). 

In this case, McKinney et al teach production of a modified ethylene copolymer 
having statistically shorter chain lengths and more branches in contradistinction to a 
copolymer comprised of molecules with less branches and statistically longer chain 
lengths, by a substantially identical process to applicants'; that is, by free radical 
polymerization in a stirred autoclave using a chain transfer agent that combines in the 
copolymerization (see col. 6, II. 1-6 and col. 8, II. 35+). The instantly claimed polymer is 
similarly prepared (cf., Specification page 9). 

In view of the similarity in preparation procedure and properties (e.g., copolymer 
composition, melt flow index and reduced long chain branching), there is a plausible 
basis for inferring that the undisclosed properties of the instantly claimed polymer are 
intrinsic features of the modified copolymer described in McKinney et al. Where, as 
here, there is sound basis for believing that the products of the applicant and the prior 
art are the same, the applicant has the burden of showing that they are not. In re 
Spada, 15 USPQ2d 1655, 1658 (Fed. Cir. 1990). 

Claims 1-17 and 19-22 are rejected under 35 U.S.C. 102(b) as anticipated by or, 
in the alternative, under 35 U.S.C. 103(a) as obvious over US 3029230 (Strauss). 

Strauss discloses a telomerized copolymer of ethylene and vinyl acetate 
containing propane incorporated into the polymer as telogen and which meets the claim 
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limitations as to mole % units derived from a copolymerizable ethylenically unsaturated 
ester as well as density and melt index (see Examples XIII-XV of Table IV and Claim 1 
in col. 7). 

The claimed parameters of Theological relaxation time and number of short chain 
branches are not explicitly disclosed; however, since the Strauss copolymer and the 
applicants' polymer are prepared by substantially similar procedures (i.e., free radical 
polymerization in an autoclave or tubular reactor in the presence of a chain transfer 
agent/telogen that incorporates into the polymer chain; see col. 3, II. 10+ and cf., 
Specification page 8, bridging paragraph and page 9, first full paragraph), a plausible 
basis exits for inferring that the undisclosed properties of the instantly claimed polymer 
are intrinsic features of the cited embodiments of Strauss. Thus, as in the preceding 
rejection, the burden properly shifts to applicants to show that the property or 
characteristic recited in the claims represents an unobvious difference. In re Best, 195 
USPQ 430 (CCPA1977). 

The prior art made of record and not relied upon is considered pertinent to 
applicants' disclosure. 

EP '797 is cited as pertinent to medium density polyethylene (co)polymers 
comprising 0.15-0.50 wt.% of units derived from a carbonyl group-containing compound 
acting as chain transfer agent (note paragraphs 0035-36). 



No claims are allowable at this time. 
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Any inquiry concerning this communication or earlier communications from the 

examiner should be directed to Examiner F. M. Teskin whose telephone number is 

(571) 272-1 116. The examiner can normally be reached on Monday through Thursday 

from 7:00 AM - 4:30 PM, and can also be reached on alternate Fridays. 

If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, David Wu, can be reached on (571 ) 272-1 1 14. The appropriate fax phone 
number for the organization where this application or proceeding is assigned is (571) 



Information regarding the status of an application may be obtained from the 
Patent Application Information Retrieval (PAIR) system. Status information for 
published applications may be obtained from either Private PAIR or Public PAIR. 
Status information for unpublished applications is available through Private PAIR only. 
For more information about the PAIR system, see <http://pair-direct.uspto.gov> . Should 
you have questions on access to the Private PAIR system, contact the Electronic 
Business Center (EBC) at 866-217-9197 (toll-free). 



273-8300. 
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